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OF NEW YORK

ADDITIONAL STATEMENT OF THE CASE

Inasmuch as appellant's statement of the case omits

some of the important facts which were only settled

as undisputed after appellee, Great American Indem-

nity Company of New York, had made request for ad-

mission under Rule No. 36, and a reply thereto was

made by appellant, and a subsequent pre-trial hearing



was had settling certain contraversions in the reply to

the request, it may be helpful to the court to have a

short additional statement.

Appellant sued two insurance companies, appellee

Great American Indemnity Company of New York,

hereinafter called ^' Great American'' and appellee

General Accident Fire and Life Assurance Corpora-

tion, hereinafter called "General Accident" on three

separate policies (Plaintiff's Ex. 5, 6 and 7), covering

three separate tenants. The two tenants covered by

appellee Great American were on the ground floor and

they were named as Coulee Dam Co-Operative Associ-

ation, Inc., hereinafter called the "grocery store" and

W. Robert Ross, doing business as Ross Clothing Store,

hereinafter called the "clothing store." Appellant,

United States of America was also named as an as-

sured on both policies of appellee Great American.

The tenant covered by appellee General Accident was

on the mezzanine floor and was one Bessie Dumas who

owned and operated the Coulee Dam Beauty Shop,

herinafter called the '

'

beauty shop.
'

' (Reply to request

for admission under Rule No. 36, R. 62 ; record of testi-

mony Phillips case, supra, 75.) Appellant was also

an assured on this policy.

The ground floor premises occupied by the grocery

store and the clothing store were not connected in any



manner with the mezzanine i^remises oecupied by the

heanty shoi). (Pi*e-trial Order 71.)

On January 28, 1949, at about 11:30 a. m., Thera

Phillips, after calling at the beauty shop on the mez-

zanine floor of the general store building (Plaintiff's

Ex. 1 and 2), was leaving the general store build-

ing and fell on an aeeumulation of ice and snow at a

point on the sidewalk on the north side of the l)uilding,

35 feet west of the doorway and common passageway

used ])y other ground floor tenants of the east portion

of the general store Imilding, including those named

in the policies of the Great American as set forth in

plaintiff's Exhibits 5 and 6, l)ut not including the

l)eauty shop on the mezzanine floor of the general store

building. (Reply to request for admission under Ride

Xo. 3(i, R. 62, 63; order on pre-trial conference R. 70

and 71.)

The fall occurred at a point approximately two to

three feet out on the sidewalk immediately adjacent to

the doorw^ay of the stairs to the mezzanine of the gen-

eral store building where the beauty shop was located

(R. 63). The existing stairway from the street to the

mezzanine was closed off from the east portion of the

building occupied by the grocery store and the cloth-

ing store (Ex. 1 and 2). (Pre-trial Order R. 70, 72;

record of testimony in case of PliilUps v. United States

of America, No. 892, Eastern District of Washington,

Northern Division, pages 90 and 159.)



This beauty sLop located on the mezzanine of the

east portion of the general store l)uilding was not cov-

ered by any insurance of the appellee, Great American.

This mezzanine was not connected by any common pass-

ageway with other portions of the building occupied

by tenants covered by insurance issued by appellee,

Great American. (Record of testimony Phillips case,

supra, R. 47, 48 and 75, Ex. 1, 2 and pre-trial Order R.

70 and 71.) There w^as no stairw^ay connecting the

mezzanine floor with any of the stores occupying the

main floor, and the only means of ingress and egress

to the mezzanine floor was by a stairway from the

sidewalk adjoining the building on the north, or Roose-

velt Avenue side of the building, where Thera Phillips

fell. (Pre-trial Order R. 71 and 72.) In addition to

the beauty shop, this mezzanine floor was occupied by

certain employees or agents of the appellant. United

States of America (R. 63).

The sidewalk on Roosevelt Avenue to the north of

the general store building was used by the patrons of

all of the stores in the building, inrduding persons using

the mezzanine floor and by the public generally. (Pre-

trial Order R. 71 and 72.)

For some days prior to January 28, 1949, the side-

walks were in the sole control of the employees of the

Bureau of Reclamation of appellant. United States of

America. (Record of testimony Phillips case, supra,



pages 54, 56, 74, R. 70.) The roof, eaves and eaves

trough and front portion of the building of said prem-

ises and the sidewalk, particularly at the spot where

Tliera Phillips fell, were also in the sole control of the

employees of the Bureau of Reclamation of appellant.

Ignited States of America. (Record of testimony,

Phillips case, supra, 54, 330, 331, R. 70.)

The main floor plan of the general store building

prepared by the Department of Interior of appellant.

United States of America (Ex. 1), clearly indicates

the area of the grocery store itself, and also in addition

two small cold rooms to the left of the store which were

included to figure an area used in developing the pre-

mium for the policy covering the grocery store. This

area was outlined in red at the pre-trial conference

and is noted in the policy declaration itself (Ex. 1).

Although suit was also originally brought on the

clothing store policy (Ex. 6), apparently the appellant

no longer contends that the premises occupied by the

clothing store are involved. Indeed, the ground floor

premises occupied by the clothing store were over sixty-

five feet away from the spot on the sidewalk where

Thera Phillips fell, and the nearest doorway to both

the grocery and clothing stores from this spot was at

least thirty-five feet away (Ex. 1). On both polices

covering the grocery store and the clothing store the

rate of premium was predicated hy the underwriter on



the floor space used as shown by the declarations of

each policy (Ex. 5 and 6).

The grocery and clothing stores were in the east por-

tion of the ground floor of the general store building,

together with a hardware and dime store tenant and a

drug and fountain store tenant whose premises were

simply divided by partitions between the respective

shops formed by the display eases (Ex. 1). This east

portion of the general store building was separated

from the west portion by a solid brick wall. (Record

of testimony Phillips case, supra, Ex. 1.) As stated,

the beauty shop was on the mezzanine floor of this

west portion.
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ARGTTMENT

Answer to Appeltant's Assignment of Error 1

It is undisputed tliat Tliera Phillips did not fall on

the premises, i.e., any part of the grocery store or the

clothing store. The question is whether she fell at a

spot in ''the ways immediately adjoining" the premises

of the grocery store.

Both the grocery store policy and the clothing store

policy, claim on which has been now apparently aban-

doned, contain similar provisions defining premises.

Tlie grocery store policy recites, in part

:

"'C. Premises Defined.

"

' The unqualified word ' preniis(^s ' wlie r'cver

used in this Policy shall mean: (1) the premises
designated in the Declarations including buildings
and structures thereon and the ways immediately
adjoining and (2) any premises alienated l)y the
Named Assured.''

To put the question another way: where the west

and east portions of a building are completely sepa-

rated (pre-trial Order R. 71, record of testimony, Phil-

lips case, supra 46, 47, 74, 75) and have different side-

walk doors at least 35 feet apart (Plaintiff's Ex. 1)

and a pedestrian emerges from the mezzanine floor of

the west portion and falls on the sidewalk in front of

the west door, can an insurer of specific space in the



groimd floor of the east portion of the building be held

liable under a policy insuring ^'the ways immediately

adjoining"?

In discussing the use of the words ''immediately ad-

jacent" the court, in Long v. London d- Lancashire

Indemnity Co., 6 Cir., 119 P. 2d 628, 630, said:

" 'We think the words immediately adjacent,'
as used in the insurance policy under construction,
have the same natural significance as the words
'immediately adjoining.' Unless such construction
be adopted, the word 'immediately' in the present
context would have no practical effect. Its express
use must not be disregarded. If the insurance com-
pany had intended to cover an accident on ways
adjacent to the insured premises, there would have
been no occasion for using the qualifying word
'immediately' in conjunction with the word 'ad-

jacent.' But inasmuch as the Y\\ivd 'adjacent' has
been actually qualified by the word 'immediately,'
the two words used conjunctively must receive a

reasonable interpretation. If policy coverage had
been intended despite intervening space, the in-

surer would have used some such expression as

'closely adjacent,' or 'nearly adjacent.' * * ^

" 'As above stated, the wx)rds 'immediately ad-

jacent' in the present context are, in our opinion,

synonymous with the words 'immediately adjoin-
ing.' The locus quo of the accident was not on a

way immediately adjacent to the premises of the

assured. There was, therefore, no policy cover-

age.'
"



stressing the doctrine that when an insurance policy

is subject to two (constructions, that most favorable to

the insurer will be adopted, appellant urges that the

accident occurred two or three feet ''from the corner

of tlie store hulldine//' and states ''the argument can

well be made that the accident occurred on the 'ways

immediately adjoining the jjremises.' " (Appellant's

Br. p. 9.) This is misleading l)ecause the undisputed

facts are that the accident occurred at least 65 feet

away from the northeast corner of the clothing store

premises and at least 35 feet away from the door to the

grocery store premises (Ex. 1), and was not at the

corner of the general building but at the foot of the

only street door leading to the mezzanine in the west

portion (Ex. 1). The doctrine invoked applies only

to cases of ambiguity in the language used in the in-

surance policy.

In the case at bar the words "immediately adjoin-

ing'' have a distinct and definite meaning. Used alone

the word "adjacent'' would mean "lying near''; "ad-

joining" would mean "lying next." The word "imme-

diately" means with no space intervening, or next, as

"immediately adjoining."

Webster's International Dictionary, 2d Ed. Un-
abridged; the Shorter Oxford English Dictionary;

the New Century Dictionary; Funk & Wagnall's
Comprehensive Standard Dictionary, 1935.
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Although none of the following authorities are di-

rectly in point, for comparison with the case at bar,

see:

Glen V. Wagner, 199 Wn. IGO at 166; 90 P. (2d)
734 at 736,

where the court stated

:

''Appellants and respondents were not adjoin-
ing proprietors. Their lots do not touch each other.

They are not next in contact with each other.

"

Pickens v. Maryland Casualty Co., 140 Neb. 108,

2N.W. (2d)'593.

Where adjacent and contiguous are distinguished in

construing a contractor's public liability policy, and

the court stated that it would not read an ambiguity

into plain language in order to construe an insurance

policy against the one who prepared the contract where

no ambiguity existed, and further stated that the terms

used in the policy would be construed in their usual

and ordinary sense. See also

Parsons v. Town of Weafherfield, 135 Conn. 24;
60 A. (2d) 771.

However, in the case at bar the intent of the contract-

ing parties is to be determined not only in the first in-

stance by the distinct and definite meaning of ''im-

mediately adjoining" but secondly, by the general pur-

pose to insure only specific areas, together with ways
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used ill eoiiiiection therewith. The policies of appellee,

Great American, were not to cover the whole building.

As indicated on page 12 of aj)pellant's brief there were

various tenants in this general store building. In ad-

dition to tlie grocery store, clothing store and beauty

shop tenants, there was a drug and fountain store ten-

ant, a hardware and dime store tenant, a bank tenant,

a post office tenant, and along with the beauty shop

tenant on the mezzanine floor there were certain em-

ployees or agents of appellant (Ex. 1, E. 62). Indeed,

the appellee. General Accident, named the United

States of America, Department of the Interior, Bureau

of Reclamation, as an additional assured (R. 40). The

Bureau of Reclamation had sole control of the side-

walks, the roof, eaves, and eaves trough and front of

the building, particularly at the spot where pedestrian

Phillips fell. (Record of testimony Phillips case,

supra, 54, ^^6, 74, 330 and 331.) Tliere were various

tenants with various insurers.

The same District Court tliat tried the Phillips case

tried the case at bar. The record of testimony of the

Phillips case was adopted and considered by the court

as part of the evidence in the present case. (Pre-trial

Order R. 70.) The general purpose of these policies

was to insure a specific amount of floor area, and ''the

ways immediately adjoining.'' Both the grocery store

and clothing store policies show that the words ''im-

mediately adjoining'' were used in their literal and
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restrictive sense. Plaintiff's Exhibit 5, Exclusions (h)

and (i) provide for the iDolicy not to cover when the

occurrance ''occurs away from the premises owned,

rented or controlled by the named assured'' or on

''premises alienated by the assured over which assured

have no right of control." The endorsement of Sep-

tember 1, 1946, to the grocery store policy simply added

the United States of America as an assured and did

not enlarge the insured premises.

Finally, the premium for this policy is based upon

specific charges for a specific amount of floor area and

street coverage. Conditions A and C specifically define

the unqualified word ''premises." To say that the term

"ways immediately adjoining" is to be defined as any

place on the sidewalk north of the general store build-

ing on Roosevelt Avenue (Ex. 1) in the immediate

vicinity or neighborhood, as claimed by appellant,

would furnish no definite standard on which to figure

the premium. Furthermore, it would rankly discrimi-

nate in favor of the bank or post office tenant, or both

(or their insurers). The two tenants in the west por-

tion of the building were much closer to the scene of

the fall than the clothing store tenant, or the grocery

store tenant. Finally, such a construction would ignore

who had actual control of the sidewalk.

If, on the other hand, "immediately adjoining" is

construed as meaning "adjoining or abutting" a defi-
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nite standard in arithmetic to figure the premium can

be had. See Words and Phrases Permanent Edition 2,

page 395, citing cases distinguishing ''adjacent" and

''contiguous": That whicli is ''adjacent" may be sep-

arated by some intervening object; that which is "ad-

joining" must touch in some part.

Ih-owii r. Texas d' N. (). Itij. Co,, Tex. 29,5 S. W.,
670, at 674.

This was what the parties had in mind because it

will be observed in connection with the clothing store

policy set forth as Plaintiff's Exhibit 6, that in Ex-

clusions (a) "away from the premises" is applied to

other risks than maintenance. Under Exclusion (j)

"possession" of premises is stressed. The conditions

of this clothing store policy (3) defines "premises"

tlie same as the grocery store policy. Finally, this cloth-

ing store policy, in Declarations, Item (1) names the

part oc(*upied by the named assured as "portions of

ground floor and basement." Items (3) and (4) of

the same Declarations named the premises as the cor-

ner of Fir and Roosevelt Streets, and also specifically

designated a specific amount of feet on which the spe-

cific premium is based. As a matter of underwriting

it is apparent that if the insurer had to maintain either

the roof or sidewalks away from the premises insured

tliere would be more area and frontage and, conse-
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quently, a miieli higher premium. Indeed, the insurer

might not have accepted such a risk at all.

Here insurance was not placed upon the whole gen-

eral store building but on particular tenants who were

located in different portions of the building served by

different entrances: the beauty shop, a part of the

mezzanine floor in the west portion (Ex. 1 and 2), was

reached by the stairway and entranceway immediately

in front of which Thera Phillips fell (Ex. 3 and 4) ;

the grocery store and the clothing store, by a common

doorway at least 35 feet distant. No one would assert

that the insurance of one of the ground floor rooms

would cover all the ways surrounding the building on

Columbia, Ross and Fir Avenues and Fifth Street that

were not connected with the use of the particular space

or wouldn't lead in some way to the specifically in-

sured premises (Ex. 1). For example, by getting named

as an additional assured on premises occupied by the

bank in the far northwest corner, a space less than one-

twentieth of the whole building, could appellant suc-

cessfully contend that the expression 'Svays immedi-

ately adjoining" was meant to cover the sidewalk

around the whole building ?

In the case at bar Thera Phillips had not been using

any of the premises of the grocery store or clothing

store, had not been using the entrances or the way im-

mediately adjoining thereto and did not intend to use

them.
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ANSWER TO APPELLANT'S AUTHORITIES

No ease has been cited by appellant which turned

solely upon the question of whether an accident oc-

curred upon ''ways inmiediately adjoining" the prem-

ises of an assured except the cases of Long v. London

cO Lancashire Indemnify Co, of America, 119 F. (2d)

628, C. C. A. 6 (Appellant's Br. 9), and Wolff Packing

Co, V. Travelers Insurance Co. (Kans.) 146 P. 1175

(Appellant's Br. 12), which were relied upon by ap-

pelees in the District Court and are certainly authority

for affirming the District Court's action.

The case of Binstvanger v. Employers' Liahility As-

surance Corporation, TJd. of London (Mo.) 28 S. W.
(2d) 448 (Appellant's Br. 10), was a suit to reform an

indemnity policy on the ground of mutual mistake. The

case is not in point. No such issue was pleaded here,

nor was there in that case ''wording similar to that in

the ])o]icies in this case" as asserted by appellant. There

the claimed coverage was for ^^* * * the premises or

ways adjacent thereto, or elsewhere/' and it was on a

wholly different set of facts. In this respect it was like

the case of Klemmer v, Ohio Casualty Company
(Minn.) 246 N. W. 896 (Appellant's Br. 11) where it

was properly held that an injury sustained by a mo-

torist from a collision with a power shovel being trans-

ported by the insured contractor on a highway from

the insured's premises to a nearby location where it
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was to be used, was covered under a policy wliicli pro-

vided, in part, for the removal of mechanical equip-

ment '^* * * (b) while elsewhere if caused by such

business operations actually conducted at, within, or

upon the contracting premises, or by employees * ^ -

who are required in the discharge of their duties to go

off the premises."

In the case of Knowles v. Lumbermen's Mutual Cas-

ualty Company (R. I.), 33 A. (2d) 185, 148 A. L. R.

605, (Appellant's Br. 10), it was not disputed that the

accident occurred on a sidewalk immediately adjoining

the insured's premises and the question as to any policy

interpretation as to the meaning of such language never

arose.

The case of DeMtmn Estate Corporation v, Frank-

fort Genera] Insurance Company (Mo.), 187 S. W.

1124 (Appellant's Br. 10), is not in point. That case

is not helpful on the question of the meaning of the

words ''the ways immediately adjoining" in the poli-

cies of appellee. Great American. There a policy w^as

issued with the understanding, in part, "that the in-

sured is the owner of the property, but not in occupa-

tion or control of it * * *." Personal injuries were

sustained by pedestrians when a cornice of a building

fell to the street. It was held that since all portions of

the building were occupied by tenants and not by the

owner that there was coverage. Incidentally, in the
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ease at bar, the root', eaves and eaves trough and front

portions of the building of the premises, and the side-

walk, particularly at the spot where Thera Phillips

fell, were in the sole control oi the appellant. (Record

of testimony, Phillips case, supra, 54, 56, 330, 331,

R. 70).

KejjHfonc Ltinihcr Conipauji v. Securitfj Mnfiial Cas-

ual fij Compau!) (Pa.), 158 A. 314, cited by appellant

on page 10 of its brief did not turn upon the question

of whether an accident occurred on 'Svays immediately

adjoining.'' It was conceded that the accident occurred

in an alley which adjoined the premises of assured.

Keystone Lumber Company, where one of its employ-

ees had negligently piled luml}er. A child was injured

tlii-ee days thereafter. In resisting an action on the

policy after a prior judgment in favor of the child,

the insurance company defended on the ground that

the employee was elsewhere than at tlie place of the

accident although it was admitted he was, at the time

of the injury, in the employ of the insured in connec-

tion with the business operations described in the pol-

icy. It was properly held that the injury in question

was within the terms of the policy since limitation

thereof to injuries caused by employees ^'engaged at

the time of such injury in the service of the insured"

did not require that the negligent act and resulting in-

jury must be coincident.
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Finally, appellees cannot see what comfort appellant

can get from Wolff Packing Co. v. Travelers Insurance

Co., supra (Appellant's Br. 12), which was cited as

authority by appellees in the District Court. There the

court, after giving the insurance policy a liberal con-

struction and discussing the meaning of the words used

said, with respect to a place of injury 25 feet inside a

park across the street from the insured premises,

''when the word 'immediately' is used it shows a clear

intention on the part of those writing the contract that

the contract should cover only those premises or ways

that touch some part" of the insured premises. In the

case at bar, the accident occurred in the way of a por-

tion of the building completely separated from the

premises insured by appellee. Great American.
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CONCLUSION
The parties to the insurance contract approved and

a(*cepted the words ''immediately adjoining" as having

a definite and distinct meaning. The parties to the

insurance contract intended to insure only certain por-

tions of the general store l)uilding occupied by various

tenants with the landlord, tlie appellant, United States

of America, as additional assured, on those premises.

The parties did not intend hy any of the policies in-

volved in this appeal to insure the whole general store

building. The parties intended to insure as ''ways im-

mediately adjoining" those ways which were used in

connection with the specific premises. Thera Phillips

was not going to or from such specific premises; she

was not using any of the "ways immediately adjoin-

ing'' which were used in connection with such specific

premises, nor did she intend using such specific prem-

ises insured by appellee. Great American, but was

using the entryway that leads to an entirely different

portion of the building having no connection with the

insured premises when she fell.

The action of the District Court in granting the mo-

tion for summary judgment should be affirmed.

Respectfully submitted,

WiLTjAM V. Kfjj.ey,

WiTHEiuSPoox, AVtthkkspoon & Kelley
Attorneys for Aiopellee,

Great American Indemnity Company
of New York.


